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Dear Ms. Lieber: 

We are writing in response to your letter of October 30,2002 to Linda Angello, 
Commissioner of the New York State Department of Labor, concerning legislation recently 
enacted in New York State. Specifically, you have expressed concern that Chapter 601 of 
the Laws of 2002 of New York State (amendments to New York Labor Law 5 21 1-a, here- 
after referred to as "amendments") "may be preempted by the National Labor Relations Act 
('NLRA')." You have asked for an explanation of the rationale for the law and a discussion 
of the preemption issue. 

The underlying rationale for New York's restriction on the use of State funds for 
certain activities related to union organization and New York's legal position regarding NLRA 
preemption of New York Labor Law 5 2 1 1-a were previously communicated to the NLRB 
by the New York State Attorney General's office in response to a December 22, 1999 inquiry 
of Meredith Burns. The recently enacted amendments to that statute expand the scope of the 
activities upon which New York restricts the use of State funds, but do not otherwise materially 
change the law with regard to the preemption issue. New York's position, as contained in that 
response, remains essentially unchanged. We have attached a copy of that position statement 
and, to the extent possible, will not duplicate those comments in this letter, which contains 
factual observations about the amendments and additional legal support for our view. 

First, we submit that your conclusion that the amendments to Labor Law $ 21 1-a will 
"effectively regulate conduct that Congress intended to be free from governmental regulation" 
is premised upon several faulty factual assumptions about New York's law. You state that the 
"law imposes a requirement of employer neutrality during union organizing drives by restricting 
state funds from being used to encourage or discourage unionization." As a factual matter, the 
scope of the law is much narrower than that. Prior to the amendments, Labor Law $ 2 1 1 -a only 
prohibited the use of State funds for training managers, supervisors and other administrative 
personnel in discouraging union organization activities. The amendments add two new discrete 
activities that employers may not fund with State monies: hiring consultants, attorneys or other 



consultants to encourage or discourage union organization and hiring (or paying) employees 
whose principal job duties are to encourage or discourage union organization. In addition, it 
is important to note that the new statute is truly labor-neutral on its face, as it expressly pro- 
hibits the use of State monies to fund the aforementioned activities to encourage or discourage 
organization. Further, the law does not proscribe employees from engaging in other types 
of activities to encourage or discourage union organization using State monies. For example, 
one of the primary methods employers use to influence employees on union issues is talking 
to employees at mandatory meetings on work time, commonly known as ca tive audience P meetings. The costs of these meetings are not covered by New York's law. Thus, while you 
voice concern that New York's law will conflict with federal policy favoring "free speech," 
the statute and its amendments are completely silent on the issue of employer speech and 
instead focuses on the training and hiring of individuals using State monies. 

You also refer to New York's "burdensome record keeping requirements." We submit 
that your conclusion that the record keeping requirements are burdensome is, at the very least, 
premature, as the statute authorizes the Commissioner to promulgate record keeping regulations 
that have not yet been issued. The record keeping requirements are designed to ensure the 
integrity of State funds by giving New York the ability to determine whether funds are, in fact, 
being spent on prohibited uses. The statute only requires records sufficient to demonstrate that 
the State funds were not used for a prohibited purpose after they were received by the employer. 
We submit that record keeping is a far less onerous requirement than the program integrity and 
segregation requirements found constitutional in Rust v. Sullivan, 500 U.S. 173, 11 1 S. Ct. 1759 
(1991) and Velazquez v. Legal Services Corporation, 164 F.3d 757 (2d Cir. 1999). It is quite 
common that recipients of governmental funding are subject to detailed financial requirements 
including the requirement to keep additional records sufficient to demonstrate that the funds 
were actually used for their intended purposes. See inter alia City of New York v. Shalala, 34 
F.3d 1161 (2dCir 1994); 29 C.F.R. $ 50; 45 C.F.R. $ 74.52; 45 C.F.R. 5 1301.12(a); 42 
C.F.R. 5 59.212(a). 

You also express concern over "punitive civil penalties" and "treble damages" provisions 
provided for in the law. In the event an employer fails to comply with the funding restrictions, 
New York requires misspent funds to be returned and imposes a penalty of $1,000 upon the 
funding restriction violation. Even if the unauthorized use of State funds is wilful or repeated, 
the penalty remains only a monetary one: a fine of three times the misspent funds. In contrast, 
the federal government has reserved to itself a host of remedies for failure to materially comply 
with limitations on the use of federal funds (including the limitation in certain programs that the 
funds are not to be used to assist, promote or deter union organizing). These remedies include 
recouping the misspent monies and terminating participation in the federal program andlor 
terminating all or part of the federal funds. See 45 C.F.R. 74.62 ; 29 C.F. R.$ 61. We sub- 
mit that monetary penalties are far less drastic than terminating the financial assistance or the 
government contract altogether. 

I The cost of any managerial employee's salary would only be covered by the law if their principal job 
duties were to encourage or discourage union organization. 



Furthermore, you misapprehend the Attorney General's authority under the amend- 
ments. The Attorney General does not have the authority to prosecute employers for violation 
of the State funding restrictions. He is given authority to seek a civil injunction against con- 
tinuing violations of the law and an injunction seeking reimbursement to the State of the mis- 
spent funds. The federal government also reserves to itself the ability to seek injunctive relief in 
its grant administration procedures. 29 U.S.C. 8 293 1 (c)(3)(b). The Attorney General already 
has general authority under New York Executive Law $ 63 (12) to seek injunctions in instances 
of "persistent and repeated violations of the law" and has used that authority to enforce the State 
funding restrictions that existed in law prior to the amendments. The amendments simply give 
the Attorney General the authority to enforce the funding limitations without regard to whether 
a violation of that restriction is repeated or persistent. 

In your letter, you indicate that you believe these record keeping and enforcement 
provisions of the amendment "go well beyond New York's choice not to fund certain conduct." 
However, we maintain that these provisions simply implement that choice with methods and 
procedures common to governmental funding programs. New York's choice not to fund cer- 
tain activities is legally permissible. Just as in &t and Velazquez, the procedures designed to 
ensure the programmatic integrity of those funding decisions does not transform those funding 
limitations into impermissible regulation of the activities New York chooses not to fund. 

Your letter refers generally to "preemption by the NLRA." The earlier position state- 
ment of the Attomey ~ e n l r a l  addressed under the doctrines contained in both & 
Diego Building Trades Council v. Garmon, 359 U.S. 236 (1959) and Machinists v. Wisconsin 
Employment Relations Comm'n, 427 U.S. 132 (1976) and we now supplement that position. 

Garmon preemption forbids state and local regulation of activities that are "protected by 
[Section] 7 of the [NLRA] or constitute unfair labor practices under [Section] 8." Garmon, 359 
U.S. at 244. Garmon preemption prevents state interference with the primary jurisdiction of the 
National Labor Relations Board. Golden State Transit v. City of Los Angeles, 475 U.S. 608, 
613 (1986). We have previously set forth our position that New York's limitation on State 
funds is not a regulation of employer speech. In addition we submit that Garmon preemption 
is inapplicable because employer speech, while permitted by the NLRA, is not a right affirm- 
atively protected by the NLRA. We believe the Department of Justice's position in Building 
and Construction Trades Department, AFL-CIO, et al., v. Joe Allbaugh, et al., 295 F.3d 28 
(July 12,2002), fully supports this conclusion. 

In your letter, you refer to "rights under the NLRA to freely discuss labor relations issues 
during union organizing." Section 7 of the NLRA describes the activities that the act protects 
by guaranteeing employees certain rights. See 29 U.S.C. 8 157. Employer speech is nowhere 
mentioned in Section 7. Section 8 of the NLRA describes the activities that the act prohibits 
by providing that certain acts are unfair labor practices. It generally makes it an unfair labor 



practice for an employer to interfere with the exercise of Section 7 rights and for a labor orga 
nization to restrain employees in the exercise of their rights. See 29 U.S.C. 8 158. Section 8 (c) 
of the act provides that "the expression of any views . . . shall not constitute evidence of an unfair 
labor practice . . . if such expression contains no threat of reprisal or force or promise of benefit." 
29 U.S.C. 8 158 (c). 

By its own terms, Section 8 (c) does not provide for an affirmative protection of 
employer fiee speech that is enforced by the NLRB. It simply clarifies that the unfair labor 
practice provisions of Section 8 (a) may not be interpreted to extend to non-coercive speech 
within the ambit of the First Amendment. Any affirmative protections for employer speech 
are found in the First Amendment, not the NLRA. As the Supreme Court explained in NLRB 
v.Gisse1 Packing Co., 395 U.S. 575, 617 (1969), Section 8 (c) "merely implements the First 
Amendment by requiring that the expression of 'any views, argument, or opinion' shall not 
be 'evidence of an unfair labor practice' ..." Gissel, 395 U.S. at 617. For these reasons, even 
if New York's finding limitations were erroneously viewed as regulating employer speech, 
Garmon preemption would be inapplicable because employer speech is not protected by the 
NLRA in the sense necessary for Garmon preemption. 

This interpretation of NLRA and Garmon preemption is fully supported by the Justice 
Department as demonstrated by their recent arguments to the Court of Appeals in Allbaugh. 
Allbawh involves a Presidential Executive Order concerning project labor agreements ("PLA"). 
Section 8 (e) of the NLRA generally bars secondary agreements between unions and employers. 
However, such agreements are permissible under the construction industry proviso of Section 8 
(e). The Justice Department recognized that Garmon preemption "prohibits state regulation that 
impinges on the regulatory jurisdiction of the WLRB] in regulating activities that are protected 
by Section 7 or constitute an unfair labor practice under Section 8 of the NLRA." (citations 
omitted). (Brief p. 34). However, the Justice Department asserted that "[ilt does not apply to 
activity that is merely permissible under section 8. That project labor agreements in the con- 
struction industry are exempted fiom the general ban imposed by section 8 (e) does not trans- 
form them into activity protected by Section 7." (Brief p. 34). Similarly, that non-coercive 
employer speech cannot be evidence of an unfair labor practice pursuant to Section 8 (c) of 
the NLRA does not transform it into a protected activity under Section 7. Garmon preemption 
is not applicable. 

Furthermore, even if Section 8 (c) of the NLRA were interpreted to provide an affirm 
ative protection for employer speech, we are unaware of any claim that the NLRA protects the 
rights of employers to have the State subsidize their speech. Nothing in New York's law 
prohibits employers from engaging in speech in the form prohibited by the law fiom being 
funded by State money, they are simply prohibited from using State finds to train, hire or pay 
the salary of certain individuals. 



The Machinists preemption doctrine prohibits State regulation of areas that have been 
left "to be controlled by the free play of economic forces" Machinist, 427 U.S. at 140. The 
critical inquiry is whether Congress intended to leave certain areas unregulated. Golden State, 
474 U.S. at 6 14. There is no indication in the NLRA that Congress intended to preclude states 
from imposing restrictions on the use of their own funds. As we demonstrated in our previous 
position statement, Congress itself has repeatedly imposed restrictions upon federal funds that 
are similar to, but even broader than, New York's restriction. "The fact that Congress itself has . 
. . imposed the same type of restriction. . . as [a state] seeks to impose . . . is surely evidence 
that Congress does not view a restriction as incomparable with its labor policies." DeVeau v. 
Braisted, 363 U.S.144, 156 (1960) (plurality opinion). 

Finally both Garmon and Machinist preemption are implicated only when a State is 
regulating. As the Supreme Court stated in Building and Construction Trades Council v. 
Associated Builders and Contractors of Mass.1R.I. Inc., 570 U.S. 218 (1993) ("'Boston Harbor"), 
"The NLR4 prevents a state from regulating within a protected zone, whether it be a zone pro- 
tected and reserved for market freedom or for NLRB jurisdiction. A State does not regulate, 
however, simply by acting within one of those protected zones." &I at 227. In Boston Harbor 
the Supreme Court found that State of Massachusetts, as owner.of a construction project, was 
acting in a propriety capacity and its actions were not subject to NLR4 preemption. 

The Allbaugh decision from the U.S. Court of Appeals for the District of Columbia 
Circuit illustrates the difference between regulating and acting in a proprietary capacity. The 
Justice Department's position in that case was "[llike a private party, the government in its 
spending decisions is free to require any terms that might protect its proprietary interests, in- 
cluding terms addressing labor relations." (Brief p. 29). "There is nothing inherently regulatory 
in a general procurement policy so long as the procurement policy does not seek to influence 
or penalize conduct outside the scope of the project in which the government has a proprietary 
interest. "(Brief of Appellant p. 34). It is apparent that the Justice Department's position on the 
scope of proprietary activity under the NLR4 is quite broad and easily encompasses New York's 
statute. New York has determined that it is in its economic interest in ensuring the efficient use 
of its funds to place some unionization-related restrictions upon the use of its funds. New York 
does not seek to influence or penalize conduct outside the scope of projects in which it has a 
proprietary interest. 

In Allbaugh, the Court stated that it did not need to examine the issue of whether Garmon 
or Machinists preemption applied, because it "clearly constitutes propriety action rather than 
regulation." Allbauah 295 F.3d at 34. The Court reasoned ". . .the Government unquestionably 
is the proprietor of its own funds, and when it acts to ensure the most effective use of those 
funds, it is acting in a propriety capacity." at 36 . Instead, the restrictions are placed only 
upon the use of State funds on State-assisted projects or programs. Since New York is acting 
only to ensure that State funds are spent only for those purposes for which they were appro- 
priated, it is acting as a proprietor, and the question of preemption is avoided. 



Finally, we should point out that while the amendments are now in effect, the regula 
tions have not yet been promulgated. In addition, there are no pending investigations under 
the amendments. We do believe that all of your concerns can be completely addressed after 
all implementing regulations have been developed and promulgated. 

If you have continuing questions or concerns about New York's statute based upon this 
response, please contact the undersigned to schedule a meeting to discuss them in more detail. 

Very truly yours, 

M. Patricia Smith 
Assistant Attorney General 
in Charge, Labor Bureau 

Building # 12, Room 508 New York State Department of Law 
State Ofice Building Campus 120 Broadway, Room 3-74 
Albany, New York 12240 New York, New York 1027 1 
(5 1 8) 457-3665 (212) 416-8707 

Enclosure 
cc: Linda Angello 

Eliot Spitzer 
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Omc~ OF THE ATTORNEY GENERAL 
January 10,2000 

Via Facsimile (202-273-1 799) and U.S. Mail 

Ms. Meredith A. Bums 
Attorney, Special Litigation Branch 
Office of the General Counsel 
National Labor Relations Board 
1099 14th St., NW 
Washington, D.C. 20570 

Re: Position Statement Concerning New Y ork Labor Law 2 1 1 -a 

Dear Ms. Burns: 

This statement is in response to your December 22, 1999 request for a statement from the 
New York State Attorney General's Office explaining this office's position that New York Labor 
Law $21 1-a ("Section 21 1-a"') is not preempted by the National Labor Relations Act ('NLRA"). 
You informed our office that Ulster-Greene Counties Chapter, NYSARC, Tnc. ("Ulster-Greene 
ARC*'), currently the subject of an investigation by the New York State Attorney General's 
Office, contacted the National Labor Relations Board ("NLRB") regarding Section 2 1 1 -a, which 
provides that "no monies appropriated by the stato for any PUr'poSe shall be used or made 
available to employers to train managers, supervisors or other administrative personnel regarding 
methods to discourage union organization." 

As you note in the December 22, 1999 letter to our office, the United States Supreme 
Court has prohibited state reptation of activities arguably protected or prohibited by the NLRA 
(San Diego Buildine Trades Council v w, 359 U.S. 236,244,246 (I 959)), as well as state 
regulation of areas that have been left to the fiee play o f  economic forces (Machinists v., 
Wisconsin Emvlovment Relations Comm'n. 427 U.S. 132,147 (1976)). However, "preemption 
doctrines apply only to state regulation. " Building & Trades Council v. Associated Builders and 
Contractors of Massachusctts/Rhode Island. Inc., 507 US. 2 1 8,227 (1 993) (emphasis in 
original) ("Boston Harbor"). Section 21 1-a is a linlitation on activities Ncw York chooses to 
fund; it does not invoIve regulation by New York State of any activities protected or prohibited 
by the NLRA, nor does it regulate an area left unregulated by the NLRA, and thus i~ not 
preempted by the N1;RA. 

120 Broadway, New York, N Y  10271 0 (212) 416-8700 Fax (2121 416-8694 
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;lanuary 10,2000 

The word "regulate" means "to fix, establish, or control; . . . ; to direct by rule or 
restriction;. . , to foster, protect, control, and restrain; [also] to govern or direct according to rule 
or to bring under control of constituted authority, to limit and prohibit." Black's Law Dictionary, 
6th Ed, (1990). Laws intending to "regulate" a given entity or activity an those which "possess 
the 'end, intention, or aim' of adjusting, managing, or controlling" that entity or activity. U.S. 
Dmt. of Treaswv v. Fabe, 508 U.S. 491, 1 13 S.Ct. 2202,2210 (1993) (internal citation omitted) 
"'To regulate' . . . is to fbter, protect, control, and restrain." Mondou v. New York. N.H. & H.R. 
Co 223 U.S. 1,32 S.Ct. 169,174 (1 9 12). These various defitions of the word 'hgrrtate" 
,-9 

indicate that in order for a state's action to constitute '2egulation," that action must have the 
effect of controlling, restraining, encouraging, or prohibiting behavior -- in short, in some way 
dictating or restricting behavior. 

Section 2 1 I-a does not control, restrain, foster, limit, or prohibit any behavior subject to 
the NLRA on the part of Ulster -Greene ARC or any other employer. Under Section 2 1 1 -a, 
employers may still avail themselves of all of their rights under the NLrRA, including holding 
trainings of managers, supervisors or other administrative personnel regarding methods to 
discourage union organization ("Management Union Discouragement Trainings"). Section 21 1 -a 
does not encourage employers to hold such meetings, prevent them from holding such trainings, 
or penalize them in any way for doing so. Section 2 1 1 -a only prevents employers b m  funding 
such trainings with state money, if such trainings do occur. Thus, Section 21 1-a daes not 
regulate any activiry subject to the NLRA in which an employer may engage; instead, Section 
21 1 -a merely directs that state funds must not be used to pay for a particular activity. 

The Supreme Court has repeatedly held that the govenunent's failure to fund an activity 
does not constitute regulation of that activity, and that "a legislahue's decision not to subsidize 
the exercise of a fundamental right does not infiinge the right." Re- v. Taxation with 
Re~resentation of Washingtoq 46 1 U.S. 540, 103 S.Ct 1997 (1 983) (upholding a tax exemption 
for certain nonprofit organizations that do not engage in lobbying). h Taxation with 
Remesentation the Court, treating tax exemptions as analogous to funding appropriations, ruled 
that "[a]lthou& TWR [the nonprofit group Taxation with Representation] does not have as much 
moncy as it wants, and thus cannot exercise its freedom of speech as much as it would like, the 
Constitution does not confer an entitlement to such funds asmay be necessary to realize all the 
advantages of that freedom." Taxation with Rmesentatioi~ at 2003 (internal quotations omitted). 
The Court concluded that "[tlhe issue in this case is not whether TWFt must be permitted to 
lobby, but whether Congress is required to provide it with public money with which to lobby . . . 
we hold that it is not." Taxation with Rmesentation at 2004. 

In Rust v. Sullivan, 500 US. 173, 1 1 1 S. Ct. 1759 (1991), the Supreme Court ~rpheld 
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Department of Health and Hman Services ("Hl3S')rregulations of the prohibiting projects 
receiving federal Title X funds from engaging in abortion counseling, referral, and activities 
advocating abortion as a method of family planning. The Court noted that a gdvemment choice 
not to fund a given activity is not tantamount to an infringement on the right to engage in that 
activity: "A legislature's decision not to subsidize the exercise of a fixndammtal right does not 
i b g e  on the right . . . A re- to fund protected activity, without more, cannot be equated 
with the imposition of a "penalty" on that activity." Rust at 1772. The Court upheld the right of 
the g o v m e n t  to place "a prohibition on a project grantee or its employees from engaging in 
activities outside of the project's scope," at 1772-73, and interpreted the HHS regulations 
as merely "insisting that public funds be spent for the purposes for which they were authorized." 
Rust at 1774. The Court emph-&izd that "[tlhc government has no constitutional duty to - 
subsidize an activity merely because the activity is constitutionally protected." at 1 776. 
Central to the Court's determination that the HHS regulations violated no constitutional rights 
was its observation that the Title X grantee health organization was free to continue to engage in 
abortion counseling, referral, provision, and advocacy "through programs that [were] separate 
and independent fiom the project that receives Title X finds." Rust at 1774. 

Notably, the HHS regulations at issue in &t were substantially more onerous upon Title 
X grantees than Section 21 1-a is upon recipients of New York State funds. The HHS regulations 
required Title X projects to be physically and financially separate fiom prohibited abortion 
activities, specifying that "'a Title X project must have an objective integrity and independence 
from prohibited activities"' and that "'[mlere bookkeeping separation of Title X h d s  fiom other 
monies is not sufficient."' at I7GG (citing 42 C.F.R. 59.9 (1989)). The Court noted, 

By requiring that the Title X grantee engage in abortion-related activity separately from 
activity receiving federal funding, Congress has . . . not denied it the right to engage in 
abortion-related activities. Congress has merely rehsed to fund such activities out of the 
public fisc, and the Secretary has simply required a certain degree of separation from the 
Title X project in order to ensure the integrity of the federally funded program. 

Rust at 1775. - 
Later cases have followed m's distinction between opting not to fund certain activities 

and regulating or restricting them. In National. Endowment for the Arts v. Finlev, 524 U.S. 569, 
1 18 S.Ct. 2 168 (1 99 8), the Court rejected a First Amendment challenge to a statute which 
required the National Endowment for the Arts (NEA) to consider "general standards of decency" 
when allocating funding. The Court noted that "[s]o long as legislation dots not infringe on other 
constitutionally ~rotected rights, Congress has wide latitude to set spending priorities." Finley at 
21 79. The distinction between impermissible regulation of an activity and permissible funding 
decisions covering an activity was recognized: "government may allocate competitive funding 
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according to criteria that would be impermissible were direct regulation of spcech or a criminal 
penalty at stake." a 

h Velazauez v. heal Services Cornoration, 164 F.3d 757 (2d Cir. 1999) the Second 
Circuit assessed a constitutional challenge to restrictions imposed by Conpss and the Legal 
Services Corporation ("LSC") on entities receiving LSC funding. The MC restrictions included 
prohibitions on certain activities, such as lobbying, class actions, and prisoners' rights cases. 
Like the restrictions at issue in m, the final LSC restrictions in Velazauez also contained a 
"separate and distinct" component which allowed LSC grantees to maintain a telationship with 
"affiliate" organizations engaging in restricted activity so long as the relationship between the 
organizations met standards of "program integrity" including separate personnel, separate 
kcilities, and separate accounting and timekeeping records. The Second Circuit rejected a First 
Amendment challenge to the program integrity requirement, hotding that "in appropriate 
circumstances, Congress may burden the First Amendment rights of recipients of government 
benefits if the recipients are left with adequate alternative channels for protected expression." 
Velazauez at 766. 

Section 21 1 -a falls squarely within the pattern of those government activities upheld 
under Taxation with Remesentation, Rust, and their progeny. The State of New York, through 
21 1-a, is simply opting not to subsidize a particular activity, Management Union Discouragement 
Trainings. As the above cases make clear, that an activity is protected by statute or by the 
Constitution does not mean that the g o v m e n t  must elect to h d  that activity. In the words of 
m, "[a] refusaI to h d  protected activity, without more, cannot be equated with the imposition 
of a 'penalty' on that activity." &gt at 1772. Further, Section 21 I -a is significantly less 
burdensome on a recipient of state funds than the restrictions at issue in both and 
Velazauez, in that the restrictions in those cases required rigorous physical and financial 
separation of entities. Section 21 1-a does not require a recipient of state funds that wishes to 
hold Management Union Discouragement Trainings to establish any separate facility, personnel, 
or even separate accounting books. At most, Section 2 1 1 -a requires recipients of state funds to 
account for funds used for Management Union Discouragement Trainings in a separate and 
discrete manner within the entity's already-existing accounting system. 

Significantly, Congress has for years included similar provisions in several cost-based 
federal programs, reflecting the concern that fimding allocated for a particular public end be 
utilized for its intended purposes. Both the Job Training Partnership Act and its successor 
Workfor~e Investment Act contain a provision that "[e]ach recipient of funds , . . shall provide to 
the Secretary assurances that none of such, h d s  will be used to assist, promote, or deter union 
organizing." 29 U.S.C. 9 1553(c)(l) and 29 U.S.C. 92931 (b)(7) respectively. The medicare 
statute specifically disallows reimbursement of "costs incurred for activities directly related to 
influencing employees respecting unionization." 42 U.S.C. 9 1395x(v)(l)(N). The Head Start 
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Programs Act states that "[flunds appropriated to carry out this subchapter shall not be used to 
assist, promote, or deter union organizing," 42 U.S.C. §9839(e), and the National and 
Community Service Act provides that "[alssistance provided under this title shall not be used by 
program participants and program staff to -- (1) assist, promote, or deter union organizing." 42 
U.S.C. 5 l2634(b)(l). Like Section 21 I-a, these federal statutory provisions attempt to ensure 
that when money is allocated for a particular purpose, it is ultimately utilized in its intended 
manner. 

Section 21 1-a reflects New York State's decision not to hnd a particular activity - and to 
attempt to ensure that funds appropriated for another given activity are in fact used for that 
intended purpose. If the New York State legislature allocates funding for a program for 
developmentally disabled individuals, but in fact a portion of this government funding is spent on 
fees for consultants to provide Management Union Discouragement Trainings, then the New 
York State government and New York State taxpayers are not getting their money's worth. 
Similarly, if the government and taxpayers are reimbursing an entity such as Ulster-(heme for a 
supervisor's salary on the assumption that the supervisor is manadng employees perfinning a 
government contract but the supervisor in fact spends a significant portion of his or her time 
prepafing, leading, or atteading Management Union Discouragement Trainings, again the 
government and taxpayers are not getting their money's worth. When New York State provides 
hncling for particular goods or services, the state is paying for the acquisition of those goo& or 
services, not for Management Union Discouragement Trainings -- or, for that matter, for any 
other activity of the employer unrelated to the goods and services sought by the state. Section 
21 1-a exemplifies the state acting as a prudent consumer, attempting to spend its limited dollars 
only on the product it wishes to purchase. 

In this way, Section 21 1 -a is akin to the HHS restrictions in Rust, which ensured that 
public h d s  were "spent for the purposes for which they were authorized" at 1774. The 

restrictions, went fiuther, however, requiring separate facilities to ensure that such funds 
reached their intended purposes. The LSC restrictions in Velazauez similarly required separation 
of facilities and funds to ensure that LSC funds were in practice directed toward the intended 
activities which the government elected to fund. In both of those cases, the conducting of 
activities that the state had chosen to subsidize in close proximity (i-e., potentially within the 
same organization) to activities that the state had opted not to fund created a risk that fimds 
would be conirningled and that state funds would not ultimately be utilized for their intended 
purposes. The restrictions were structured in a manner which enabled the continuance of both 
scts of activities ( h s e  which the state chose to fund and those which the state did not) -- bu~t 
which also ensured that public finding was us4 as intended. Similarly, Section 21 1-a enables 
both sets of activities to continue -- those which the state has chosen to fund (which vary 
depending upon the employer in question) and thosc which the state has not (Management Union 
Discouragement Trainings). In this context, Section 2 1 1 -a aims to ensure that state funds are 
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was that state funds not be used in this manner. Indeed, the Bud@ Report on Bills, in its final 
recommendation, emphasized that "this biIl would prevent the misuse of State b d s . "  Budget 
Rep. on Bills, B201 (N.Y. 1996). 

NLRA preemption only applies when s state action regulates. Section 21 1-a is not 
preempted because it does not wntrof, restrain, foster, limit, or prohibit -- it does not regulate 
the NLRA-subject activity of Ulster-Greene ARC or of any other entity. Instead, Section 21 1-a 
merely represents a state decision not to fund certain activities while allowing such activities to 
continue when funded f b r n  alternate sources. 

If you have any fbrther questions or would like any additiond information, please do not 
hesitate to contact me at (212) 416-8442. 

V q  Truly Yours, 

Terri Gerstein 
Assistant Attorney General, Labor Bureau 

TOTRL P. 08 




